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Compensatory Mitigation for Losses of
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AGENCIES: U.S. Army Corps of
Engineers, DoD; and Environmental
Protection Agency.

ACTION: Final rule.

SUMMARY: The U.S. Army Corps of
Engineers (the Corps) and the
Environmental Protection Agency (EPA)
are issuing regulations governing
compensatory mitigation for activities
authorized by permits issued by the
Department of the Army. The
regulations establish performance
standards and criteria for the use of
permittee-responsible compensatory
mitigation, mitigation banks, and in-lieu
programs to improve the quality and
success of compensatory mitigation
projects for activities authorized by
Department of the Army permits.

This rule improves the planning,
implementation and management of
compensatory mitigation projects by
emphasizing a watershed approach in
selecting compensatory mitigation
project locations, requiring measurable,
enforceable ecological performance
standards and regular monitoring for all
types of compensation and specifying
the components of a complete
compensatory mitigation plan,
including assurances of long-term
protection of compensation sites,
financial assurances, and identification
of the parties responsible for specific
project tasks.

This rule applies equivalent standards
to permittee-responsible compensatory
mitigation, mitigation banks and in-lieu
fee mitigation to the maximum extent
practicable. Since a mitigation bank
must have an approved mitigation plan
and other assurances in place before any
of its credits can be used to offset
permitted impacts, this rule establishes
a preference for the use of mitigation
bank credits, which reduces some of the
risks and uncertainties associated with
compensatory mitigation. This rule also
significantly revises the requirements
for in-lieu fee programs to address

concerns regarding their past
performance and equivalency with the
standards for mitigation banks and
permittee-responsible compensatory
mitigation.

DATES: The effective date is June 9,
2008.

ADDRESSES: Headquarters, U.S. Army
Corps of Engineers, Operations and
Regulatory Community of Practice, 441
G Street, NW., Washington, DC 20314—
1000. Headquarters, U.S. Environmental
Protection Agency, Wetlands Division,
Mail code 4502T, 1200 Pennsylvania
Ave, NW., Washington, DC 20460.

The Corps and EPA have established
a docket for this action under Docket ID
No. EPA-HQ-OW-2006—-0020. All
documents in the docket are listed on
the http://www.regulations.gov web site.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Water Docket, EPA/DC, EPA
West, Room 3334, 1301 Constitution
Ave., NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Water Docket is (202)
566—-2426.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson at 202—-761-4922 or by e-
mail at david.b.olson@usace.army.mil,
or Mr. Palmer Hough at 202-566—1374
or by e-mail at hough.palmer@epa.gov.
Additional information can also be
found at the Corps Headquarters
Regulatory Program webpage at: http://
www.usace.army.mil/cw/cecwo/reg/
index.html or the EPA compensatory
mitigation webpage at: http://
www.epa.gov/wetlandsmitigation.
SUPPLEMENTARY INFORMATION:
I. Background
II. General Comments and Responses

A. Overview

B. Most Frequently Raised Issues

1. Section 404(b)(1) Guidelines

2. Compensatory Mitigation Standards for

Streams

3. Discretionary Language

4. Watershed Approach

5. In-Lieu Fee Programs

C. Other General Comments
III. In-Lieu Fee Programs
IV. Compliance With Section 314 of the

NDAA

V. Organization of the Final Rule

VI. Discussion of Specific Sections of the
Final Rule

VII. Administrative Requirements

I. Background

Compensatory mitigation involves
actions taken to offset unavoidable
adverse impacts to wetlands, streams
and other aquatic resources authorized
by Clean Water Act section 404 permits
and other Department of the Army (DA)
permits. As such, compensatory
mitigation is a critical tool in helping
the federal government to meet the
longstanding national goal of “no net
loss” of wetland acreage and function.
For impacts authorized under section
404, compensatory mitigation is not
considered until after all appropriate
and practicable steps have been taken to
first avoid and then minimize adverse
impacts to the aquatic ecosystem
pursuant to 40 CFR part 230 (i.e., the
CWA Section 404(b)(1) Guidelines).

Compensatory mitigation can be
carried out through four methods: the
restoration of a previously-existing
wetland or other aquatic site, the
enhancement of an existing aquatic
site’s functions, the establishment (i.e.,
creation) of a new aquatic site, or the
preservation of an existing aquatic site.
There are three mechanisms for
providing compensatory mitigation:
permittee-responsible compensatory
mitigation, mitigation banks and in-lieu
fee mitigation. Permittee-responsible
mitigation is the most traditional form
of compensation and continues to
represent the majority of compensation
acreage provided each year. As its name
implies, the permittee retains
responsibility for ensuring that required
compensation activities are completed
and successful. Permittee-responsible
mitigation can be located at or adjacent
to the impact site (i.e., on-site
compensatory mitigation) or at another
location generally within the same
watershed as the impact site (i.e., off-
site compensatory mitigation).

Mitigation banks and in-lieu fee
mitigation both involve off-site
compensation activities generally
conducted by a third party, a mitigation
bank sponsor or in-lieu fee program
sponsor. When a permittee’s
compensatory mitigation requirements
are satisfied by a mitigation bank or in-
lieu fee program, responsibility for
ensuring that required compensation is
completed and successful shifts from
the permittee to the bank or in-lieu fee
sponsor. Mitigation banks and in-lieu
fee programs both conduct consolidated
aquatic resource restoration,
enhancement, establishment and
preservation projects; however, under
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current practice, there are several
important differences between in-lieu
fee programs and mitigation banks.

First, in-lieu fee programs are
generally administered by state
governments, local governments, or
non-profit non-governmental
organizations while mitigation banks are
usually (though not always) operated for
profit by private entities. Second, in-lieu
fee programs rely on fees collected from
permittees to initiate compensatory
mitigation projects while mitigation
banks usually rely on private
investment for initial financing. Most
importantly, mitigation banks must
achieve certain milestones, including
site selection, plan approval, and
financial assurances, before they can
sell credits, and generally sell a majority
of their credits only after the physical
development of compensation sites has
begun. In contrast, in-lieu fee programs
generally initiate compensatory
mitigation projects only after collecting
fees, and there has often been a
substantial time lag between permitted
impacts and implementation of
compensatory mitigation projects.
Additionally, in-lieu fee programs have
not generally been required to provide
the same financial assurances as
mitigation banks. For all of these
reasons, there is greater risk and
uncertainty associated with in-lieu fee
programs regarding the implementation
of the compensatory mitigation project
and its adequacy to compensate for lost
functions and services.

As noted in the preamble for the
March 2006 proposal, the majority of
the existing guidance regarding
compensatory mitigation and the use of
these three mechanisms for providing
compensation exists in a number of
national guidance documents released
by the Corps and EPA over the past
seventeen years (sometimes in
association with other federal agencies
such as the U.S. Fish and Wildlife
Service and the National Marine
Fisheries Service). Since these guidance
documents were developed at different
times, and in different regulatory
contexts, concerns have been raised
regarding the consistent, predictable
and equitable interpretation and
application of these guidance
documents. In November 2003,
Congress called for the development of
regulatory standards and criteria for the
use of compensatory mitigation in the
section 404 program.

Section 314 of the National Defense
Authorization Act (NDAA) for Fiscal
Year 2004 (section 314) requires the
Secretary of the Army, acting through
the Chief of Engineers, to issue
regulations “establishing performance

standards and criteria for the use,
consistent with section 404 of the
Federal Water Pollution Control Act (33
U.S.C. 1344, also known as the Clean
Water Act), of on-site, off-site, and in-
lieu fee mitigation and mitigation
banking as compensation for lost
wetlands functions in permits issued by
the Secretary of the Army under such
section.” This provision also requires
that those regulations, to the maximum
extent practicable, “maximize available
credits and opportunities for mitigation,
provide flexibility for regional
variations in wetland conditions,
functions and values, and apply
equivalent standards and criteria to each
type of compensatory mitigation.”

In response to this directive, the U.S.
Army Corps of Engineers and the U.S.
Environmental Protection Agency (the
agencies) published a proposed rule in
Part II of the March 28, 2006, issue of
the Federal Register (71 FR 15520), with
a 60-day public comment period. As a
result of several requests, the Corps and
EPA extended the comment period by
an additional 30 days. The comment
period ended on June 30, 2006.

In the preamble to the March 2006
proposal, the agencies noted their
decision, in light of their respective
statutory roles in the section 404
program, to pursue this rulemaking as a
joint effort between the Corps and EPA.
The preamble also discussed the Corps’s
decision to develop these standards for
all DA permits which could potentially
require compensatory mitigation. Thus,
in addition to Clean Water Act section
404 permits, these standards also apply
to DA permits issued under sections 9
and 10 of the Rivers and Harbors Act of
1899. Finally, the preamble also
discussed why these standards should
apply to compensatory mitigation for
impacts to streams and other open
waters in addition to wetlands.

As discussed in the preamble to the
March 2006 proposal, in 2001 the
National Research Council (NRC)
released a comprehensive evaluation of
the effectiveness of wetlands
compensatory mitigation required under
section 404 of the Clean Water Act. This
report noted concerns with some past
wetland compensatory mitigation and
provided recommendations for the
federal agencies, states, and other
parties to improve compensatory
mitigation. This report was an important
resource in the development of today’s
rule.

II. General Comments and Responses

In response to the proposed rule,
approximately 12,000 comments were
received, including about 850 distinct
comments and 11,150 additional

substantially identical e-mails and
letters. Comments were provided by
regulated entities, the scientific
community, non-governmental
organizations, mitigation bankers, in-
lieu fee program sponsors, state and
local government agencies, and other
members of the public.

A. Overview

Most of the distinct commenters said
that this rule is a necessary addition to
regulations for implementing the Corps
Regulatory Program and some expressed
appreciation that the rule incorporates
stakeholder feedback and lessons
learned. Many commenters expressed
general support for the proposed rule
because: (1) It will promote
predictability and consistency in
compensatory mitigation; (2) it will
further effective partnerships with
private sector mitigation banks; (3) it
responds to concerns raised by those
participating in the development of
Mitigation Action Plan products; (4)
many provisions of the rule are
consistent with the 2005 Millennium
Ecosystem Assessment; (5) it brings
greater technical clarity to the process of
determining appropriate mitigation; (6)
it provides greater focus on
accountability through measurable and
enforceable ecological performance
standards, monitoring, and
management; (7) it fosters incorporation
of aquatic ecosystem science into
compensatory mitigation plans; and (8)
it increases public participation in the
compensatory mitigation process. Some
of these commenters also suggested
modifications to the proposed rule,
which are discussed in more detail
below.

Some commenters, including most of
the form letters, opposed the proposed
rule or suggested extensive revisions to
increase the protection of aquatic
resources. The issues most frequently
raised, considering both the individual
and form letters, were: (1) Interaction of
the proposed rule with the existing
requirements of the Section 404 (b)(1)
Guidelines, (2) compensatory mitigation
standards for streams, (3) the amount of
discretionary language in the proposed
rule, (4) use of the watershed approach
for identifying mitigation projects, and
(5) the proposed phase-out of in-lieu fee
mitigation. These five major issues and
our responses to them are discussed
below in part IL.B. Many other general
issues were raised as well, and a
number of these are discussed in part
II.C. Additional detail, and responses to
comments on specific rule provisions,
are provided in part VI.
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B. Most Frequently Raised Issues

1. Section 404(b)(1) Guidelines

Many commenters stated that,
consistent with existing regulations and
policy, the rule should emphasize
impact avoidance and that
compensatory mitigation should not be
considered until all efforts have been
made to first avoid and then minimize
impacts to streams and wetlands. Some
commenters also asserted that the
proposal would expand the district
engineer’s existing level of discretion in
determining that an applicant has taken
all appropriate and practicable steps to
first avoid and then minimize impacts
to the aquatic ecosystem. Some further
asserted that the proposal could be
construed to allow permits to be issued
even if they cause or contribute to
significant degradation of aquatic
resources, an action prohibited by the
Section 404(b)(1) Guidelines (40 CFR
230.10(c)).

The agencies agree that impacts must
be first avoided and then minimized,
and that compensatory mitigation
should be used only for impacts that
cannot be avoided or minimized. The
agencies disagree that the rule will
weaken or undermine the 404(b)(1)
Guidelines, which are codified in
regulation and remain unchanged.
These requirements are essential to
meeting the overall objective of the
Clean Water Act to restore and maintain
the chemical, physical and biological
integrity of the nation’s waters. We have
clarified that none of them have
changed by adding a new paragraph at
33 CFR 332.1(c)(1) [40 CFR 230.91(c)(1)]
stating that nothing in these new rules
affects the requirement that all DA
permits subject to section 404 of the
Clean Water Act comply with applicable
provisions of the Section 404(b)(1)
Guidelines. Thus, this rule does not
expand the district engineer’s existing
level of discretion in determining that
an applicant has taken all appropriate
and practicable steps to first avoid and
then minimize impacts to the aquatic
ecosystem. Paragraph (c)(2) of this
section has also been modified to clarify
that individual section 404 permits will
be issued only if compliance with all
applicable provisions of the 404(b)(1)
Guidelines has been achieved including
those which require the permit
applicant to take all appropriate and
practicable steps to avoid and minimize
adverse impacts to the aquatic
ecosystem. For general permits,
compliance with the Section 404(b)(1)
Guidelines is clarified at 40 CFR 230.7.

In addition, a new paragraph at 33
CFR 332.1(f)(2) [40 CFR 230.91(f)(2)] has
been added to the final rule which

clarifies which provisions of the 1990
Memorandum of Agreement (MOA)
between the Department of the Army
and the Environmental Protection
Agency on the Determination of
Mitigation Under the Clean Water Act
Section 404(b)(1) Guidelines have been
superseded by this rule and which
provisions remain in effect. Those that
remain in effect include the provisions
related to impact avoidance and
minimization, evaluation of the least
environmentally damaging practicable
alternatives, and circumstances where
the impacts of the proposed project are
so significant that discharges may not be
permitted regardless of the
compensatory mitigation proposed.

Today’s rule is focused on the
compensation component of the
mitigation sequence. Its purpose is to
develop a comprehensive set of
standards for compensatory mitigation
pursuant to section 314 of the NDAA.
Fulfilling this directive necessitates a
detailed treatment of all critical aspects
of compensatory mitigation. This does
not affect compliance with other parts of
our regulations, including the 404(b)(1)
Guidelines. Additional discussion of
this issue can be found in part VI of the
preamble.

2. Compensatory Mitigation Standards
for Streams

Many commenters stated that
compensatory mitigation for stream
impacts should not be addressed in this
rule. Some stated that there is no
scientific evidence that streams can be
established (i.e., stream creation) or that
other approaches taken in this rule such
as stream restoration can compensate for
stream losses. They suggested that the
agencies should conduct further
research on stream mitigation and
demonstrate its success before including
standards for stream mitigation in the
rule. Some also noted that the statutory
language in the NDAA refers only to
wetlands.

On the other hand, other commenters
expressed support for applying the rule
to streams and other open waters. These
commenters believe that physical
alteration of aquatic resources should be
mitigated to the extent practicable to
support the objectives of the Clean
Water Act and that because section 404
of the Clean Water Act authorizes
discharges of dredged or fill material
into lakes, streams, and wetlands,
mitigation for those impacts should be
required (and addressed in this rule) as
well.

As noted in the preamble to the
March 2006 proposal, we believe this
rule should apply to compensatory
mitigation for all types of aquatic

resources that can be impacted by
activities authorized by DA permits,
including streams and other open
waters. We recognize that the scientific
literature regarding the issue of stream
establishment and re-establishment is
limited and that some past projects have
had limited success (Bernhardt and
others 2007).1 Accordingly, we have
added a new paragraph at 33 CFR
332.3(e)(3) [40 CFR 230.93(e)(3)] that
specifically notes that there are some
aquatic resources types that are difficult
to replace and streams are included
among these. It emphasizes the need to
avoid and minimize impacts to these
‘difficult-to-replace’ resources and
requires that any compensation be
provided by in-kind preservation,
rehabilitation, or enhancement to the
extent practicable. This language is
intended to discourage stream
establishment and re-establishment
projects while still requiring
compensation for unavoidable stream
impacts in the form of stream corridor
restoration (via rehabilitation),
enhancement, and preservation projects,
where practicable. District engineers
will evaluate compensatory mitigation
proposals for streams, and assess the
likelihood of success before deciding
whether the proposed compensation
should be required.

We recognize that the science of
stream restoration is still evolving and
that more research is needed; however,
the lack of a fully-developed set of
tested hypotheses and techniques does
not mean that stream mitigation
(particularly via restoration,
enhancement and preservation) cannot
be successfully performed or that it
should not be required where avoidance
of impacts is not practicable. As noted
by Bernhardt and others (2005),2
“stream and river restoration can lead to
species recovery, improved inland and
coastal water quality, and new areas for
wildlife habitat and recreational
activities.” There is a growing body of
research that documents successful
outcomes for stream restoration projects,
examines stream restoration techniques
and provides recommendations for
effective stream and river restoration.

1Bernhardt, E.S., E.B. Sudduth, M.A. Palmer, J.D.
Allan, J.L. Meyer, G. Alexander, J. Follastad-Shah,
B. Hassett, R. Jenkinson, R. Lave, J. Rumps, and L.
Pagano. 2007. Restoring rivers one reach at a time:
Results from a survey of U.S. river restoration
practitioners. Restoration Ecology 15:482—-493.

2Bernhardt, E.S., M.A. Palmer, J.D. Allan, G.
Alexander, K. Barnas, S. Brooks, J. Carr, S. Clayton,
C. Dahm, J. Follstad-Shah, D. Galat, S. Gloss, P.
Goodwin, D. Hart, B. Hassett, R. Jenkinson, S. Katz,
G.M. Kondolf, P.S. Lake, R. Lave, J.L. Meyer, T.K.
O’Donnell, L. Pagano, B. Powell, and E. Sudduth.
2005. Synthesizing U.S. river restoration efforts.
Science 308: 636—637.
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Successful outcomes for stream
restoration with respect to water quality,
habitat creation, species recovery and
recreation, have been documented by
Baron and others (2002); 3 Buijse and
others (2002); 4 Muotka and Pekka
(2002); 5 Nakamura and Kunihiko
(2006); 6 and Petersen (1999).7 Criteria
and recommendations for ecologically
successful stream restoration have been
addressed by Hassett and others (2005) 8
Kauffman and others (1997) ® Lavendel
(2002) 10 Palmer and others (2005) 11
and Whalen and others (2002).12
Assessment of the physical and
biological effects of restoration activities
has been performed by Reeves and
others (1997); 13 Slaney and others
(1994) 14 and Solazzi and others
(2000).15 The applicability of specific
tools to measure stream restoration
success has been investigated by Paller
and others (2000) 16 and Lester and

3Baron, J.S. et al. 2002. Meeting ecological and
societal needs for freshwater. Ecological
Applications 12: 1247-1260.

4Buijse, A.D. et al. 2002. Restoration strategies for
river floodplains along the large lowland rivers in
Europe. Freshwater Biology 47: 889-907.

5Muotka, T. and P. Laasonen. 2002. Ecosystem
recovery in restored headwater streams: The role of
enhanced leaf retention. Journal of Applied Ecology
39: 145-156.

6 Nakamura, K. and K. Amano. 2006. River and
wetland restoration: Lessons from Japan. Bioscience
56(5): 419-129.

7 Petersen, M.M. 1999. A natural approach to
watershed planning, restoration and management.
Water Science and Technology 39(12): 347-352.

8Hassett, B. et al. 2005. Restoring watersheds
project by project: Trends in Chesapeake Bay
tributary restoration. Frontiers in Ecology and the
Environment 3(5): 259-267.

9 Kauffman, J. Boone, R.L. Beschta, N.O., and D.
Lytjen. 1997. An ecological perspective of riparian
and stream restoration in the western United States.
Fisheries 22(5): 12—-24.

10Lavendel, B. 2002. The business of ecological
restoration. Ecological Restoration 20: 173-178.

11 Palmer, M.A. et al. 2005. Standards for
ecologically successful river restoration. Journal of
Applied Ecology 42: 207-217.

12Whalen, P.J., L.A. Toth, J.W. Koebel, and P.K.
Strayer. 2002. Kissimmee River Restoration: A case
study. Water Science and Technology 45(11): 55—
62.

13Reeves, G.H., D.B. Hohler, B.E. Hansen, F.H.
Everest, J.R. Sedell, T.L. Hickman, and D. Shively.
1997. Fish habitat restoration in the Pacific
Northwest: Fish Creek of Oregon. Pages 335—-359 in
J.E. Williams, C.A. Wood, and M.P. Dombeck,
editors. Watershed Restoration: Principles and
Practices. American Fisheries Society, Bethesda,
Maryland.

14 Slaney, P.A., B.O. Rublee, C.J. Perrin, and H.
Goldberg. 1994. Debris structure placements and
whole-river fertilization for salmonoids in a large
regulated stream in British Columbia. Bulletin of
Marine Science 55: 1160-1180.

15 Solazzi, M.F., T.E. Nickelson, S.L. Johnson, and
J.D. Rodgers. 2000. Effects of increasing winter
rearing habitat on abundance of salmonoids in two
coastal Oregon streams. Canadian Journal of
Fisheries and Aquatic Sciences. 57: 906-914

16 Paller, M.H., M.].M. Reichert, ].M. Dean, and
J.C. Seigle. 2000. Use of fish community data to
evaluate restoration success of a riparian stream.
Ecological Engineering 15: 171-187.

others (2006).17 Somerville and Pruitt
(2004) 18 reviewed existing stream
assessment and mitigation protocols and
Roni and others (2002) 1° reviewed
stream restoration techniques. Shields
and others (2003) 20 discussed the
unique challenges associated with
stream restoration research.

Under this final rule, mitigation plans
for all wetland compensatory mitigation
projects must contain the following
twelve elements: Objectives; site
selection criteria; site protection
instruments (e.g., conservation
easements); baseline information (for
impact and compensation sites); credit
determination methodology; mitigation
work plan; maintenance plan; ecological
performance standards; monitoring
requirements; long-term management
plan; adaptive management plan; and
financial assurances (see 33 CFR
332.4(c) [40 CFR 230.94(c)]). Existing
literature regarding stream restoration,
as well as our experience with past
stream mitigation projects supports our
decision to require mitigation plans for
stream compensatory mitigation projects
to contain the same twelve fundamental
elements. Some commenters noted that
aspects of the mitigation work plan will
differ between stream and wetland
mitigation projects. Today’s rule
highlights some of these potential
differences by noting additional
elements that may be necessary for
stream mitigation project work plans.
These elements include planform
geometry, channel form, watershed size,
design discharge, and riparian area
plantings and can be found at 33 CFR
332.4(c)(7) [40 CFR 230.94(c)(7)].

Another important modification was
made to the section of the rule
describing ecological performance
standards. Like the proposal, today’s
rule requires that every mitigation plan
include objective and verifiable
ecological performance standards to
assess whether the compensatory

17 Lester, R., W. Wright, and M. Jones-Lennon.
2006. Determining Target Loads of Large and Small
Wood for Stream Rehabilitation in High-Rainfall
Agricultural Regions of Victoria, Australia.
Ecological Engineering 28: 71-78.

18 Somerville, D.E. and B.A. Pruitt. 2004. Physical
stream assessment: A review of selected protocols
for use in the Clean Water Act Section 404 Program.
Prepared for the U.S. Environmental Protection
Agency, Office of Wetlands, Oceans, and
Watersheds, Wetlands Division (Order No. 3W—
0503-NATX). Washington, DC, 213 pp.

19Roni, P. et al. 2002. A review of stream
restoration techniques and a hierarchical strategy
for prioritizing restoration in Pacific Northwest
watersheds. North American Journal of Fisheries
Management 22: 1-20.

20 Shields, F. Douglas, C.M. Cooper Jr., Scott S.
Knight and M.T. Moore. 2003. Stream corridor
restoration research: A long and winding road.
Ecological Engineering 20: 441-454.

mitigation project is achieving its
objectives. Neither the proposal nor
today’s rule prescribe the individual
variables or metrics that should be used
to evaluate each aquatic resource type
potentially restored, enhanced,
established, or preserved in
compensatory mitigation projects. Given
the extremely large variation among the
aquatic resource types found across the
country, and the constant advances in
the science of aquatic ecosystem
restoration, overly prescriptive
requirements would be impractical.
However, in recognition of the need to
strengthen this provision and to ensure
that compensatory mitigation project
performance standards reflect the latest
advances in the science of stream and
wetland restoration, we have modified
the final rule at 33 CFR 332.5(b) [40 CFR
230.95(b)] to include a requirement that
ecological performance standards be
based on the best available science that
can be measured or assessed in a
practicable manner.

As stream scientists have noted, the
proportion of stream restoration projects
that have been monitored for
performance is low (Bernhardt and
others 2005).21 Today’s rule, however,
requires monitoring of mitigation
projects for a minimum of five years
with longer monitoring periods required
for aquatic resources with slow
development rates. This monitoring
requirement will provide new data on
stream restoration performance that will
serve to increase knowledge and
improve stream mitigation over time.
(See 33 CFR 332.6 [40 CFR 230.96]).
Also, in response to public comment,
we removed a provision from 33 CFR
332.6(a) [40 CFR 230.96(a)] that would
have allowed the district engineer to
waive all monitoring requirements if
they were determined not to be
practicable.

While section 314 of the NDAA refers
only to the development of
compensatory mitigation standards for
wetlands, we believe that in order to
improve the performance and results of
all types of compensatory mitigation
this rule should include compensatory
mitigation standards for all types of
aquatic resources that can be impacted
by activities authorized by DA permits,
including streams and other open
waters. Section 404(b) of the Clean
Water Act authorizes EPA to develop

21 Bernhardt, E.S., M.A. Palmer, J.D. Allan, G.
Alexander, K. Barnas, S. Brooks, J. Carr, S. Clayton,
C. Dahm, J. Follstad-Shah, D. Galat, S. Gloss, P.
Goodwin, D. Hart, B. Hassett, R. Jenkinson, S. Katz,
G.M. Kondolf, P.S. Lake, R. Lave, J.L. Meyer, T.K.
O’Donnell, L. Pagano, B. Powell, and E. Sudduth.
2005. Synthesizing U.S. river restoration efforts.
Science 308: 636—637.



19598

Federal Register/Vol. 73, No. 70/ Thursday, April 10, 2008 /Rules and Regulations

the substantive environmental criteria
used by the Corps in making section 404
permit decisions including those
associated with all forms of
compensatory mitigation. Also, section
501(a) of the Clean Water Act provides
EPA with broad authority to conduct
any rulemaking necessary to carry out
its functions under the Clean Water Act.

While many stream restoration and
rehabilitation activities have been
conducted across the country, we
recognize that not all of them have been
successful. Much of the literature
suggests that this is due to a lack of the
kinds of comprehensive standards for
project planning, implementation and
management included in this rule.
Accordingly, we determined that
including stream mitigation in this rule
would improve current standards and
practices for compensatory mitigation of
streams. Today’s rule, with the addition
of the above referenced modifications,
includes the necessary provisions to
appropriately treat stream mitigation.
Additional discussion of this issue can
be found in part VI of the preamble.

3. Discretionary Language

Many commenters expressed concern
that the proposal leaves too much
discretion to district engineers. Some
commenters objected to use of “may”’,
“should”, and “can” in some rule
provisions, and/or to use of the qualifier
“appropriate and practicable” for some
requirements. Commenters were
concerned that such discretion might
lead to authorization of inappropriate
compensatory mitigation projects,
inadequate enforcement and oversight,
or excessive litigation.

In contrast, other commenters
suggested even greater flexibility, to
allow cost-effective compensatory
mitigation based on case-specific
circumstances.

In response to these comments, we
have carefully evaluated all of the
discretionary language in the proposed
rule, and replaced it with binding and/
or more clearly articulated requirements
where appropriate. Such modifications
were made to a number of key
provisions in the rule including those
related to mitigation type, the amount of
mitigation necessary to offset permitted
losses, financial assurances, credit
releases, the use of preservation,
ecological performance standards, and
long-term site protection and
management. Also, a number of
requirements for in-lieu fee programs
have been added to the rule, as part of
the decision not to phase them out as
originally proposed. (Note that the
preamble to the proposed rule included
an extensive discussion of and request

for comment on alternatives to the
proposed phase-out. The new
requirements for in-lieu fee programs
reflect many of the comments received.)
These specific modifications and
additions are discussed in more detail
in part VI of the preamble.

With these modifications, we believe
that today’s rule achieves a proper
balance of binding requirements and
discretion. The rule will help improve
the quality and success of compensatory
mitigation, while providing flexibility
necessary to ensure that compensatory
mitigation requirements for a particular
DA permit appropriately offset
authorized impacts. Some discretionary
language is necessary for this rule
because resource types, project impacts,
and compensatory mitigation practices
vary widely across both projects and
regions of the country. District engineers
need to take such variations into
account, including variations in state
and local requirements that affect the
implementation and long-term
management of compensatory
mitigation projects. For example, laws
and regulations governing real estate
instrument and financial assurances
vary from state to state. In addition,
practices for restoring, establishing, and
enhancing aquatic resources vary by
resource type and by region. For these
reasons, discretionary language is used
where appropriate to promote both
regulatory efficiency and project
success, and to ensure that required
mitigation is practicable.

4. Watershed Approach

Many comments addressed the
watershed approach included in the
proposal. A majority of commenters
expressed support for the use of a
watershed approach to compensatory
mitigation. They noted that use of a
watershed approach would improve the
sustainability of compensatory
mitigation projects and ensure that they
are better integrated with the needs of
the watershed. However, some
commenters believed that additional
specificity in the requirements relating
to the use of a watershed approach was
needed. For example, commenters
requested clarification regarding use of
the watershed approach in the absence
of a watershed plan, parameters needed
to implement a watershed approach,
and the definition of the terms
“watershed,” “watershed plan” and
“watershed approach.”

Other commenters opposed the
watershed approach described in the
proposed rule. Some were particularly
concerned about use of the watershed
approach in the absence of a detailed
watershed plan, arguing that this could

lead to inappropriate compensatory
mitigation decisions and the cumulative
loss of wetland functions. Others were
more concerned about the analytical
burden on permit applicants of
developing watershed plans or
justifying mitigation projects in terms of
wider watershed considerations. Still
others thought the concept was too
ambiguous to be included in a
regulation.

The agencies continue to believe that
the watershed approach provides the
appropriate framework for making
compensatory mitigation decisions, but
have made a number of changes to
address specific comments. The primary
objective of the watershed approach
included in today’s rule is to maintain
and improve the quantity and quality of
wetlands and other aquatic resources in
watersheds through strategic selection
of compensatory mitigation project sites.
The watershed approach accomplishes
this objective by expanding the
informational and analytic basis of
mitigation project site selection
decisions and ensuring that both
authorized impacts and mitigation are
considered on a watershed scale rather
than only project by project. This
requires a degree of flexibility so that
district engineers can authorize
mitigation projects that most effectively
address the case-specific circumstances
and needs of the watershed, while
remaining practicable for the permittee.
In response to the concern about
additional burden on permittees, the
agencies recognize that the level of data
and analysis appropriate for
implementing the watershed approach
must be commensurate with the scale of
the project, and that there will be
situations, particularly for projects with
small impacts, where it would not be
cost-effective to utilize a watershed
approach. For this reason, the
regulations at § 332.3(c)(1)
[§230.93(c)(1)], state that the watershed
approach is to be used to the extent
appropriate and practicable, and the
regulations at § 332.3(c)(3)(iii)
[§230.93(c)(3)(iii)] state that the level of
information and analysis must be
commensurate with the scope and scale
of the authorized impacts and functions
lost.

We recognize that there are many
different types of watershed plans that
have been developed for purposes other
than aquatic resource restoration,
establishment, enhancement, and/or
preservation activities and that such
plans may be of limited use in making
compensatory mitigation decisions. For
example, some watershed plans are
conceived to guide development
activities or the placement of storm
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water infrastructure. Therefore, we have
modified §332.3(c)(1) [§230.93(c)(1)] to
state that the district engineer will
determine whether a given watershed
plan is appropriate for use in the
watershed approach for compensatory
mitigation.

We further recognize that in many
areas, watershed plans appropriate for
use in planning compensatory
mitigation activities have not been
developed. Therefore, consistent with
the 2001 NRC Report, the watershed
approach described in this final rule
does not require a formal watershed
plan. Although it would always be
preferable to have an appropriate
watershed plan, we believe that
implementing a watershed approach to
the degree practicable, even without a
watershed plan, can improve
compensatory mitigation site selection
and project implementation. For
example, the use of appropriately sited
mitigation banks can support a
watershed approach without using
watershed plans. In the absence of an
appropriate watershed plan, the
watershed approach should be based on
a structured consideration of watershed
needs and how wetlands and other
types of aquatic resources in specific
locations will address those needs. To
implement this approach, district
engineers will utilize the considerations
specified in § 332.3(c)(2) [§ 230.93(c)(2)]
and available information on watershed
conditions and needs, as described in
§332.3(c)(3) [§ 230.93(c)(3)].

In response to public input, we have
revised the definition of “watershed
plan” to clarify the kinds of plans
appropriate for use in making
compensation decisions. We have also
added definitions for the terms
“watershed” and “watershed approach”
at § 332.2 [§ 230.92]. The appropriate
watershed scale to use for the watershed
approach will vary by geographic
region, as well as by the particular
aquatic resources under consideration.
Since using a watershed approach is not
appropriate in areas without watershed
boundaries, such as marine waters, we
have also added a provision
(§332.3(c)(2)(v) [§ 230.93(c)(2)(v)]) to
clarify that other types of spatial scales
may be more ap